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ATTORNEY di sci plinary proceeding. Proceeding di sm ssed.

11 PER CURIAM The Board of Attorneys Professional
Responsibility (Board) appealed from the report of the referee
concluding that the respondent, Attorney Steven Lucareli, had
not engaged in professional msconduct while prosecuting a
crimnal case as the Board had all eged and recommendi ng that the
conplaint in this disciplinary proceeding be dismssed. The
Board argued that the referee inproperly declined to apply the
doctrine of issue preclusion in respect to Attorney Lucareli's

having filed immediately prior to the comrencenent of a jury
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trial in a sexual assault case a crimnal charge against the
defendant's attorney that in fact was not supported by probable
cause and that the evidence does not support the referee's
finding that when he filed the charge, Attorney Lucareli had
forgotten a ruling of the «circuit court on the non-
confidentiality of certain docunents that rendered the crimna
charge basel ess. Attorney Lucareli cross-appealed from the
referee’'s failure to recommend that he recover statutory costs
in the proceedi ng.

12 We determine that the referee did not err in declining
to apply the issue preclusion doctrine to establish that
Attorney Lucareli knew the crimnal charge he filed against the
defense attorney was not supported by probable cause and that
the referee's finding that Attorney Lucareli had forgotten a
recent court ruling that made it clear the charge was wthout
probabl e cause has not been shown to be clearly erroneous.
Because of its posture on appeal, we dismss this proceeding
solely on the allegation that Attorney Lucareli violated SCR
20:3.8(a)! by filing a crimnal charge knowing that it was not
supported by probable cause. Although the Board had asserted in
its conmplaint and the referee addressed in his report the

all egations that Attorney Lucareli's conduct also constituted

1 SCR 20:3.8(a) provides:
The prosecutor in a crimnal case shall:

(a) refrain from prosecuting a charge that the prosecutor
knows is not supported by probabl e cause[.]
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filing a suit or delaying a trial when he knew or it was obvious
that such an action would serve nerely to harass or maliciously
injure another person, in violation of SCR 20:3.1(a)(3),2? and
maintaining a suit that appeared to him to be wunjust, in
violation of the Attorney's Oath, SCR 40.15,° in this appeal the
Board briefed and argued only the alleged violation of SCR
20:3.8(a), and we reach neither of the other alleged violations.
13 The Board sought issue preclusion based on the circuit
court's finding, affirmed by court of appeals,® that Attorney
Lucareli had filed the crimnal charge either to disqualify
defense counsel or to delay the jury trial scheduled to begin
the following business day and by doing so had engaged in
"intentional m sconduct". Each of those courts held that
Attorney Lucareli's prosecutorial msconduct had deprived the
defendant in the sexual assault case of a fair trial and had

prejudi ced his defense so as to warrant a new trial.

2 SCR 20:3.1(a)(3) provides:
(a) In representing a client, a lawer shall not:

(3) file a suit, assert a position, conduct a defense,
delay a trial or take other action on behalf of the client when
the I awer knows or when it is obvious that such an action would
serve nerely to harass or maliciously injure another.

® The Attorney's Oath provides, in pertinent part:

| will not counsel or maintain any suit or proceedi ng which
shal |l appear to nme to be unjust, or any defense, except such as
| believe to be honestly debatable under the Iaw of the I and[.]

SCR 20:8.4 defines professional msconduct to include a
| awyer's violation of the Attorney's QCath.

4 State v. Lettice, 205 Ws. 2d 347, 556 N.W2d 376 (1996).
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14 Wile the referee properly declined the Board's
request to preclude litigation in this disciplinary proceeding
of the issue of Attorney Lucareli's know edge of the |ack of
probabl e cause for the crimnal charge he filed against defense
counsel by reason of the circuit and appellate court decisions,
the referee could have considered those decisions as evidence on
the issue of credibility to the extent Attorney Lucareli m ght
have testified in the circuit court concerning his know edge at
the time he filed the crimnal charge. However, the referee did
not give those decisions any consideration, except as the likely
reason for the Board's having brought the instant proceeding.

15 | ndeed, the referee granted Attorney Lucareli's notion
to strike the three paragraphs of the Board' s conplaint setting
forth those decisions "for the reason . . . that [they] al
occurred after the fact, i.e., after the actions by M. Lucarel

which are alleged to have been violations of the Rules O

Prof essional Conduct for Attorneys" and were "irrelevant as
evidentiary matters . . . as far as any proof of the facts
underlying the [Board's] conplaint." As a consequence, the

Board was precluded from offering "docunentary evidence at the
time of the [new trial notion] hearing"” that the Board believed
would verify Attorney Lucareli's msconduct -- evidence it
asserted the referee could consider, even if issue preclusion
were held i napplicable.

16 Because the referee's decision on issue preclusion
meant, in the referee's words, "[that] there wll be no

investigation of the process which led to the grant of a new
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trial . . . ," the record of the hearing on the new trial notion
is not before us, but the court's decision suggests that it was
substantially di fferent from the record made I n this
di sci plinary proceeding. The determnative issues in the
circuit court were Attorney Lucareli's notivation in filing the
crimnal charge agai nst defense counsel imediately prior to the
commencenent of his client's crimnal trial and the prejudicia
effect the filing of that charge had on the client's right to
counsel and to a fair trial. Here, the issue to be decided for
pur poses of SCR 20:3.8(a) is whether, when he filed the crimnal
charge against defense counsel, Attorney Lucareli knew it was
not supported by probabl e cause.

M7 The circuit court held that Attorney Lucareli's
notivation in bringing the charge was either to disqualify
def ense counsel from continuing to represent the defendant or to
delay the trial and that the client was sufficiently prejudiced
SO as to be entitled to a new trial. To the issue of Attorney
Lucareli's know edge, however, the trial court gave only passing
mention in its decision: "[Al]ssum ng the D strict Attorney had

forgotten about the court's ruling [on the non-confidentiality

of a psychologist's notes], there still was no probable cause
for the charge." On review, the court of appeals explicitly
rejected such a proffered defense: "The suggestion in the
state's brief that Lucareli 'may have forgotten' about the

court's ruling is an unacceptable excuse for his behavior."
State v. Lettice, 205 Ws. 2d 347, 353-54, 556 N W2d 376
(1996).
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18 The issues of notivation and prejudice arose again
when the State attenpted to retry the defendant after a new
trial was granted. Al though not considered by the referee, we
take judicial notice of the published court of appeals opinion
affirmng the decision of the circuit court, with a judge other
than the one who granted the new trial presiding, that double

j eopardy barred retrial. State v. Lettice, 221 Ws. 2d 69, 585

N.W2d 171 (1998). The court of appeals referred to the tria
court's findings that the timng and focus of Attorney
Lucareli's "truly evil schene" in filing the crimnal charge
agai nst defense counsel and then seeking his renoval from the
sexual assault case deprived the defendant of the effective
assi stance of counsel, that the crimnal charge against defense
counsel constituted a "specious lawsuit" having the purpose of
interfering wth the defendant's right to counsel, that Attorney
Lucareli "achieved his purpose to either get an adjournnent or
to put a cloud over the defense in the form of inpairing defense
counsel and that the defense was in fact inpaired as a result.”
ld. at 76

19 The appellate court held that double jeopardy was
applicable in light of Attorney Lucareli's conduct "undertaken
out of fear that the defendant would be acquitted in the first
scheduled trial if he did not either obtain a continuance or
upset defense counsel to the extent that his effectiveness would
certainly be thwarted, and where the defendant was unaware unti

after conviction of the perverse effect Lucareli's actions had
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on his defense." Id. at 89. The court of appeals based its

hol ding on a record show ng

that Lucareli believed he needed an adjournnent of the
scheduled trial; he attenpted to postpone the
proceedings by notion which was denied; he then
searched his file for another node by which to avoid
going to trial. He brought specious charges against
the defense attorney and attenpted to have him
di squalified, which, if successful would have achieved
hi s purpose.

10 Notwi thstanding our concerns with the twice litigated
and twi ce reviewed prosecutorial conduct of Attorney Lucareli
that is before us, our determnation that the referee properly
concluded that the Board had failed to show by clear and
satisfactory evidence that Attorney Lucareli knew when he filed
the crimnal charge against the defense attorney that it was not
in fact supported by probable cause conpels the dism ssal of
this proceeding. As the Board did not argue in this appeal the
ot her professional conduct rule violations it had alleged in its
conplaint, we do not address them In respect to the cross-
appeal, we determne that the referee's recommendati on that each
party bear its own costs incurred in this proceeding is
appropri ate. There is no nerit to Attorney Lucareli's
contention that he is entitled to have costs assessed agai nst
t he Board.

11 Attorney Lucareli was licensed to practice law in
Wsconsin in 1984 and has not been disciplined previously for

prof essi onal m sconduct. He currently practices in Eagle R ver
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but at the tinme relevant to this proceeding, he was serving
first as special prosecutor to fill the vacancy left by the
district attorney for Vilas county, to which office Attorney
Lucareli was elected in Novenber 1992, and subsequently as
district attorney, commencing the follow ng January. He was
def eated when he sought a second term in 1994. The referee in
this disciplinary proceeding, Attorney John Schweitzer, made the
follow ng findings of fact.

12 In late 1992, during the investigation of sexual
assault allegations, the alleged victimidentified two different
persons, one of them her father, as the alleged perpetrator.
Attorney Lucareli retained a psychologist to interview the
alleged victim but did not ask for a witten report of that
interview, wth the result that no docunents regarding the
interview were provided to counsel for the father, against whom
Attorney Lucareli filed a crimnal conplaint in md-March 1993.

113 Counsel for that defendant, Attorney Dennis Burgy,
filed a notion seeking access to the psychol ogist's notes of the
interview, arguing that they were confidential patient health
care records to which the father of the mnor child was entitled
by statute. At the hearing on that notion, Attorney Lucarel
told the court that the child had not seen the psychol ogist for
pur poses of treatnent, rehabilitation or therapy but that he had
asked the psychologist to conduct an evaluation to determ ne
whet her the child was truthful about what had happened to her,
whet her she was a victim of sexual assault, and whether her

behavior was consistent with that of other sexual assault
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vi ctims. Fol | owi ng an in canmera inspection of t he
psychol ogist's notes, the court released a conplete set of the
notes to Attorney Lucareli and to Attorney Burgy on Septenber
24, 1993.

124 In md-February 1994 Attorney Burgy filed with the
court an offer of proof and a nmenorandum in support of a notion
for the adm ssion of evidence, to which he attached, anong ot her
exhibits, the page of the psychologist's interview notes that
recorded the victims nention of a person other than her father
as a possible perpetrator of the assault. Among the other
attachnments were nunerous docunents not protected by privilege
or rule of confidentiality, sonme of which contained information
fromwhich the victinms identity could be surmsed. At the end
of the hearing on Attorney Burgy's notion, Attorney Lucareli
requested and received tine to address the issue in witing, and
he filed a brief on February 25, 1994.

115 The trial of the sexual assault case was scheduled to
begin Mnday, March 7, 1994, and a final hearing on pretrial
notions was set for late afternoon the preceding Friday.
Attorney Strong, assistant district attorney for Vilas county,
overheard Attorney Lucareli make statenents tw ce on Monday,
February 28, 1994, and once on Tuesday, Mrch 1, 1994, to the
effect that he w shed he had an adjournnment of the trial.

116 Wiile preparing the case during the week preceding the
trial, Attorney Lucareli discovered that the copy of the
psychol ogist's notes the court had released was not in his file.

When he went to the court file to get a copy and found that the
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notes were in a sealed envel ope, he obtained a copy by applying
to the judge on WMarch 3, 1994. That afternoon, Assistant
District Attorney Strong observed Attorney Lucareli pull out the
page of the psychologist's notes that had been attached to
Attorney Burgy's notion and state, "This is it." Att or ney
Lucareli then discussed wth Attorney Strong whether the
psychol ogist's notes constituted confidential patient health
care records and whether the trial mght be adjourned owing to
Attorney Burgy's potential <conflict of interest by having
rel eased themin violation of the | aw

17 Later that day, Attorney Lucareli asked a sheriff's
detective to verify facts essential to a crimnal charge,
namely, that a copy of a licensed psychologist's notes was
attached to Attorney Burgy's notion that was contained in a
court file accessible to the public. Attorney Lucareli then
prepared a crimnal conplaint alleging that by attaching the
psychol ogist's notes to his February 17, 1994, notion for
adm ssion of evidence, Attorney Burgy had "unlawfully, know ngly
and willfully" violated the statute prohibiting disclosure of
confidenti al pati ent health care records. The crimna
conplaint referred specifically to the psychologist's "care and
treatnment of [the child]."

118 At the final hearing on pretrial notions held the
followng day, WMarch 4, 1994, Attorney Burgy's notion for
adm ssion of the psychologist's notes remai ned pending. At the
outset of that hearing, Attorney Lucareli served the crimnal

conplaint on Attorney Burgy and filed a notion that he be

10



No. 97-2389-D

removed from further representation of the defendant. That
notion was based in part on the allegation that Attorney Burgy's
defense of the crimnal charge filed against him would conflict
with the defense of his client. Attorney Lucareli then told the
court that he would not object to an adjournnment of the sexua
assault trial. The court denied Attorney Lucareli's notion to
remove Attorney Burgy as the defendant's counsel, and over the
ensui ng weekend, Attorney Lucareli unsuccessfully sought a stay
of the trial from the court of appeals so he could file an
interlocutory appeal of the court's decision.

119 At the start of the trial on March 7, 1994, the court
again denied Attorney Lucareli's notion to renove Attorney
Burgy, after questioning the client at length and receiving what
it considered a knowing waiver of any conflict. At t or ney
Lucareli then asked the court to seal Attorney Burgy's February
17, 1994, not i on wth its attachnents, I ncl udi ng t he
psychol ogist's notes, and the <court granted the notion.
However, all of the psychologist's notes were admtted into
evidence during the first two days of trial.

120 While the trial was in progress, Attorney Lucarel
learned in a conversation with Attorney Burgy that Attorney
Burgy's son was hospitalized in the sane facility where Attorney
Lucareli's son previously had been hospitalized follow ng
premature birth. While awaiting the jury's verdict, Attorney
Lucareli told Attorney Burgy that he had decided to dismss the

crimnal charge he had filed against him

11
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121 After the jury convicted the defendant, Attorney
Lucareli filed a notion to dismss the crimnal charge against
Attorney Burgy and subsequently asked the clerk of courts to
wi thhold action on the notion while he attenpted to have the
crim nal conpl aint w t hdrawn. Wen that attenpt failed,
Attorney Lucareli's notion to dism ss was granted.

122 On the basis of those facts, the referee concluded
that the <crimnal charge Attorney Lucareli issued against
Attorney Burgy stated probable cause as witten but that it was
based on two incorrect premses: that the mnor victim was a
patient of the psychol ogist and that the page of notes Attorney
Burgy had appended to his notion was a confidential patient
health care record. Wile he found that those were facts
Attorney Lucareli should have known and that they resulted in
the crimnal charge having been wongly issued, the referee
found that Attorney Lucareli was not actually aware of the
incorrect premses of the charge he filed, for he had forgotten
the argument he had made at the hearing on the psychologist's
notes six nonths earlier and the court's ruling. Consequent |y,
the referee concluded that Attorney Lucareli did not issue a
crimnal charge he knew was not supported by probable cause and
thus did not violate SCR 20: 3.8(a).

123 The referee concluded further that Attorney Lucareli's
filing of an unfounded crimnal charge against defense counsel
on the eve of trial and concurrent filing of a notion for that
counsel's disqualification based on a conflict allegedly created

by the crimnal charge were not actions taken nerely to harass

12
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or maliciously injure Attorney Burgy and therefore did not
violate SCR 20:3.1(a)(3). The referee noted Attorney Lucareli's
testinony that his notivation for issuing the crimmnal charge
against Attorney Burgy was to protect the child victim from
further disclosure of her identity by Attorney Burgy's use of
the psychologist's notes. At the sanme tinme, the referee pointed
out that the victinms identity already had been evident from
other unprotected docunents that were attached to Attorney
Burgy's nmotion and that the crimnal charge was counter-
productive to acconplishing its professed purpose. | ndeed, the
referee terned the decision to charge Attorney Burgy "especially
unwi se" because the page of the psychologist's notes that was in
the court's file had not been discovered by anyone likely to
publish it, and a crimnal charge against a |ocal attorney
maki ng specific reference to the allegedly confidential docunent
and its location would do just the opposite of keeping the
docunent from di scovery and di scl osure.

24 The referee considered that the only explanation for
Attorney Lucareli's precipitous filing and then dismssing the
crimnal charge against Attorney Burgy, other than the one that
led the circuit court, the court of appeals and others to
conclude that he had done so maliciously, was that his judgnent
"was clouded by enotion." The referee referred to Attorney
Lucareli's testinmony that he decided to file the charge in |large
part because he was "incensed" by the thought of how the child
victim and her nother would feel if intimate details of the

al | eged sexual assault were made public by the nedia as a result

13
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of Attorney Burgy's having filed the psychologist's notes, as
well as by how he would feel if that had happened to his own
chil d. In regard to his decision at the end of the trial to
dism ss the crimnal charge, he testified that he had devel oped
a synpathy for Attorney Burgy as a father struggling with his
child s hospitalization where Attorney Lucareli's son had been
hospitalized earlier.

125 Wil e acknow edgi ng "naggi ng uncertainty over the true
nature of J[Attorney Lucareli's] notivation" in filing the
crimnal charge, the referee concluded that the evidence was not
clear and satisfactory that Attorney Lucareli's notivation was
inproper. The referee found the |lack of clear and satisfactory
evidence on that issue equally applicable to the allegations
that Attorney Lucareli had filed the charge nerely to harass or
maliciously injure a person and that he naintained a proceeding
that appeared to him to be unjust. Accordingly, the referee
recommended that the allegations that Attorney Lucareli violated
SCR 20:3.1(a)(3) and SCR 40. 15 be di sm ssed.

26 The referee declined Attorney Lucareli's request to
recommend assessnent of costs he incurred in the disciplinary
proceedi ng agai nst the Board, having considered the disciplinary
proceeding a justifiable response to the decisions of the tria
court and the court of appeals holding that Attorney Lucareli
had engaged in prosecutorial msconduct that warranted setting
aside a sexual assault of a child conviction and granting a new
trial. The referee also considered that Attorney Lucareli's

legal error in filing the crimnal charge against defense

14
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counsel justifiably resulted in the Board's filing the conpl aint
in this proceeding, as well as the necessity of a ful
evidentiary hearing for both parties to examne and present
evi dence regarding Attorney Lucareli's notivation.

127 In this appeal, the Board first argued that the
referee erred in refusing to apply the doctrine of issue
preclusion to establish Attorney Lucareli's notivation in filing
the crimnal charge against defense counsel and noving to
disqualify him The Board asserted that the circuit and
appellate court decisions on the notion for new trial should
have been given conclusive effect to establish that Attorney
Lucareli did not have probable cause to file a crimnal charge
agai nst Attorney Burgy, that he issued that charge knowing it
was not supported by probable cause, and that his doing so
violated the Rules of Professional Conduct for Attorneys. | t
was the Board's position that the "identical issues" had been
litigated in the circuit court and in the court of appeals, not
only by the nanmed party to those proceedings -- the State -- but
al so by Attorney Lucareli, who testified in the trial court that
he had filed the charge in order to protect the sexual assault
victim and to ensure that defense counsel filed no additional
medi cal reports identifying her.

128 The Board's argunent fails. As the referee concl uded,
Attorney Lucareli did not have a full and exhaustive opportunity
to litigate those issues in the trial court proceeding on the
new trial notion or on review in the court of appeals. He was

not personally a party to either of those proceedings and, as a

15
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result, did not have an adequate opportunity to present evidence
on his own behalf or to litigate the issue of the notivation for
hi s conduct. Mor eover, because he was not hinself a party, he
had no right to seek review of the decision of the court of

appeal s. Under the two-step analysis discussed in Paige K B. v.

Steven GB., 226 Ws. 2d 210, 224, 594 N W2d 370 (1999),

Attorney Lucareli was not in privity or did not have sufficient
identity of interest with the State in the proceedings on the
new trial notion, with the result that applying issue preclusion
to him on the basis of those proceedings would violate his due
process rights.

29 The Board's second argunent is that the referee
applied an erroneous standard in concluding that Attorney
Lucareli did not "know' that the crimnal charge he filed
agai nst Attorney Burgy was not in fact supported by probable
cause. The Board argued that the appropriate standard to
determ ne whether Attorney Lucareli had the know edge required
for a violation of SCR 20:3.8(a) is a negligence-type
standard -- what he "should have known" or "should have been
expected to know. " In that respect, the Board pointed to the
referee's finding that when he filed the crimnal charge,
Attorney Lucareli "should have known" that the circuit court had
determ ned that the psychologist's notes were not confidentia
pati ent heal th care records statutorily entitled to
confidentiality.

30 That argunent ignores or, at |east, urges a departure

from the explicit provision of the Term nology section of the

16
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Rul es of Professional Conduct for Attorneys, SCR chapter 20
"*Knowi ngly,' 'Known,' or 'Knows' denotes actual know edge of
the fact in question. A person's knowl edge may be inferred from
circunstances.” Notw thstanding the referee's findings that the
i ssuance of the crimnal charge against Attorney Burgy was w ong
because Attorney Lucareli should have known that one of the
el ements of the crinme charged was not present and that therefore
the conplaint was not supported by probable cause, the referee
concluded that Attorney Lucareli did not "know " that is, did
not have actual knowl edge, at the tinme he filed the crimnal
charge that it was defective.

131 The Board in effect has asked the court to replace
"knows" wth "reasonably should know' for purposes of SCR
20: 3. 8(a). Yet, the Term nology section of SCR chapter 20
separately addresses the term "reasonably should know':
"' Reasonably should know . . . denotes that a |awer of
reasonabl e prudence and conpetence would ascertain the matter in
guestion." In light of the trial court's holding that the
psychol ogist's notes were not confidential patient health care
records -- a decision reached less than six nonths prior to the
filing of the crimnal charge and only after Attorney Lucarel
presented argunent on the issue -- the referee found that
Attorney Lucareli should have known that the crimnal charge was
i nproper, but he applied the correct standard when he concl uded
that for purposes of SCR 20:3.8(a), he did not have "actual
know edge" of that fact, nor was such know edge to be inferred

fromthe surroundi ng circunstances.

17
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132 The Board has not shown the referee's findings in
respect to Attorney Lucareli's know edge of the non-confidenti al
nature of the psychologist's notes to be clearly erroneous.
They were based on his assessnent of the credibility of Attorney
Lucareli's testinony and on the testinony of several character
W t nesses. A reviewing court defers to the finder of fact on
matters decided on the basis of witness credibility, absent an
erroneous exercise of discretion or an error of |aw

133 In its final argunent, the Board contended that the
evidence in the record does not support the referee's finding
that when filing the crimnal charge against defense counsel
Attorney Lucareli had forgotten the trial court's ruling that
the psychologist's notes were not confidential. W find no
merit to the Board's contention that because Attorney Lucarel
never used the word "forgot" in any of its forns while
testifying, his testinony was "evasive and inconplete." The
referee explicitly f ound persuasive  Attorney Lucareli's
testinmony that he "did not remenber"” the trial court ruling on
the nature of the psychologist's notes when he prepared and
filed the crimnal conplaint against defense counsel, that he

was "not conscious of the ruling," that he "did not know -- he
had forgotten -- that the [confidential patient health care
record statute] did not apply,” and that he "did not 'know at
the tinme that the crimnal conplaint was defective." The
referee also considered Attorney Lucareli's testinony that when
he went to the «clerk of court's office to review the

psychol ogist's notes, he found them sealed, as if they were

18
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confidential records. Here, too, the referee's finding was
based on his assessnment of the «credibility of Attorney
Lucareli's testinony.

134 Having determ ned, then, that the referee did not err
in refusing to apply the doctrine of issue preclusion in respect
to Attorney Lucareli's conduct in filing the crimnal charge,
t hat the referee applied +the correct standard -- actual
know edge -- to the "know edge" elenent of SCR 20:3.8(a), and
that the referee's finding that Attorney Lucareli did not know
at the time he filed the crimnal charge that it was not
supported by probable cause has not been shown to be clearly
erroneous, we turn to the remaining issue raised in the cross-
appeal : whether Attorney Lucareli 1is entitled to statutory
cost s. Attorney Lucareli argued that the rules of «civil
procedure, specifically, Ws. Stat. § 814.03,° provide that if a
plaintiff in a proceeding is not entitled to costs, costs shal
be allowed to the defendant. He noted that, pursuant to SCR
22.23(2),°% the rules of civil procedure apply in attorney
di sciplinary proceedings "except as otherwi se provided in the

rul es [governing disciplinary proceedings]."

® Wsconsin Stat. § 814.03 provides, in pertinent part:

Costs to defendant. (1) If the plaintiff is not entitled to
costs under s. 814.01 (1) or (3), the defendant shall be allowed
costs to be conputed on the basis of the demands of the
conpl ai nt.

® SCR 22.23(2) provides:

(2) The rules of <civil procedure apply in disciplinary
proceedi ngs except as otherw se provided in the rules.

19
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135 There is no nerit to Attorney Lucareli's argunent, as
one of the rules of procedure governing attorney disciplinary
proceedi ngs, SCR 22.20," makes specific provision for the
assessnment of costs. It makes no provision, however, for an
award of costs to the respondent attorney when the disciplinary
proceeding is dismssed. Mor eover, Attorney Lucareli presented
no persuasive argunent that he is entitled to statutory costs
merely because the dism ssal of this proceeding renders
assessnment of costs against him in favor of the Board
unwar r ant ed. The referee made specific findings that court
deci si ons hol di ng t hat Att or ney Lucareli engaged in

prosecutorial msconduct justified the Board's comrencing this

" SCR 22.20 provides: Assessment of costs.

(1) The supreme court may assess all or part of the costs
of the proceeding against the respondent and enter a judgnent
for costs. The board may assess all or part of the costs of a
proceedi ng in which the board inposes discipline pursuant to SCR
21.09(2). Costs are payable to the board.

(2) I'n seeking the assessnent of <costs by the suprene
court, the board shall file a statenent of costs within 20 days
of the filing of the referee's report wth the court, provided
that, in the event an appeal of the referee's report is filed or
the supreme court orders briefs to be filed in response to the
referee's report, the statenent of costs shall be filed within
14 days of the date on which the appeal 1is assigned for
submi ssion to the court or the briefs ordered by the court are
filed. Objection to the statenment of costs shall be filed by
nmotion within 10 days of service of the statenent of costs.

(3) Upon the assessnent of costs by the suprene court, the
clerk shall issue a judgnent for costs and furnish a transcript
of the judgnent to the board. The transcript may be filed and
docketed in the office of the clerk of court in any county and
shall have the sanme force and effect as judgnents docketed
pursuant to ss. 809.25 and 806. 16 of the statutes.
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proceeding and that it was Attorney Lucareli's legal error in
filing the crimnal charge against defense counsel t hat
necessitated full litigation of the issues.

136 W& adopt the referee's findings of fact and
conclusions of law that the Board failed to establish by clear
and satisfactory evidence that Attorney Lucareli filed a
crimnal charge knowing it was not supported by probable cause.

W also accept the referee's recomendation that this
proceedi ng be dism ssed without costs to either party.

137 IT IS ORDERED that the disciplinary proceeding is
di sm ssed.

138 ANN WALSH BRADLEY, J., did not participate.
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